Sale and deregistration of a German aircraft
In this case a German bank had fĳinanced the purchase of an aircraft by one of its customers (borrower) through a loan secured by a mortgage in favour of the bank. The aircraft was registered in the German Aircraft Register 2 and the mortgage was duly For some time the borrower met its payment obligations under the loan agreement. However one day the bank was notifĳied by the Braunschweig local court (Amtsgericht Braunschweig) which maintains the German Aircraft Mortgage Register that the aircraft had been deregistered from the German Aircraft Register. The German Aircraft Register is maintained by the German LBA (Luftfahrtbundesamt, the Federal Aviation Agency). It is separate from the German Aircraft Mortgage Register.
The aircraft was deregistered without the consent or even knowledge of the bank despite the fact that the bank was the mortgagee of a fĳirst priority mortgage in a sizeable amount duly recorded with the German Aircraft Mortgage Register.
When the bank inquired with the LBA, the LBA confĳirmed the deregistration (upon the owner's/borrower's application) and commented that it is not required to check whether there are any unsatisfĳied mortgages over an aircraft when it is (sold and) deregistered. The LBA also pointed out that the registration certifĳicate contains a reference to the possibility of mortgages recorded in the Aircraft Mortgage Register. The LBA did not require any certifĳicate from the Aircraft Mortgage Register before deregistering the aircraft. Because of economic problems the borrower then discontinued its payments to the bank under the loan agreement.
The aircraft had been sold to a buyer in Bulgaria. In the purchase agreement the seller represented that the aircraft was not subject to a mortgage or any other encumbrance. The aircraft was re-registered in the Bulgarian aircraft register. When the Bulgarian registration authority was informed that the aircraft is still subject to a valid mortgage, the authority replied that it had been supplied with the deregistration confĳirmation issued by the LBA and that this is sufffĳicient for registering the aircraft in Bulgaria.
Bulgaria has not ratifĳied the Convention on the International Recognition of Rights in Aircraft, also referred to as the Geneva Convention 1948. Therefore it is questionable whether a mortgagee in such a case will be able to exercise its rights in Bulgaria. Neither Germany nor Bulgaria has ratifĳied the Convention on International Interests in Mobile Equipment (the Cape Town Convention) and the Protocol to the Convention on International Interests in Mobile Equipment on Matters Specifĳic to Aircraft Equipment (the Aircraft Protocol).
As a consequence the following questions arose: -What are the requirements for deregistering an aircraft registered in Germany subject to a mortgage registered in the German Aircraft Mortgage Register if the aircraft is being sold to a buyer in a foreign country, particularly if the foreign country has not ratifĳied the Geneva Convention 1948? -What are the risks for mortgagees of aircraft registered in Germany in case of a sale of such aircraft to a foreign country, particularly with respect to those countries that have not ratifĳied the Geneva Convention 1948?
